
TEXAS TRANSPORTATION COMMISSION

ALL Counties MINUTE ORDER Page 1 of I

ALL Districts

The Texas Transportation Commission (commission) finds it necessary to propose
amendments to §9.14, Submittal of Bid, relating to Highway Improvement Contracts, to be codified
under Title 43, Texas Administrative Code, Part 1.

The preamble and the proposed amendments, attached to this minute order as Exhibits A and
B, are incorporated by reference as though set forth verbatim in this minute order, except that they are
subject to technical corrections and revisions, approved by the general counsel, necessary for
compliance with state or federal law or for acceptance by the Secretary of State for filing and
publication in the Texas Register.

IT IS THEREFORE ORDERED by the commission that the amendments to9.14 are
proposed for adoption and are authorized for publication in the Texas Register for the purpose of
receiving public comments.

The executive director is directed to take the necessary steps to implement the actions as
ordered in this minute order, pursuant to the requirements of the Administrative Procedure Act,
Government Code, Chapter 2001.

Submi d by: Recommended by:

/ ha
Director, o struction Division Executive Director

Minute Date
Number Passed
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Proposed Preamble 1 

The Texas Department of Transportation (department) proposes 2 

amendments to §9.14, Submittal of Bid, concerning Highway 3 

Improvement Contracts. 4 

 5 

EXPLANATION OF PROPOSED AMENDMENTS 6 

The staff of the department recently performed a review of the 7 

minute orders of the Texas Transportation Commission 8 

(commission) to consider whether for each minute order that has 9 

apparent continuing effect, the reason for adopting the minute 10 

order continues to exist and if so, whether the minute order 11 

provides policy that is appropriate for the current conditions.  12 

The department determined that Minute Order 108851, adopted 13 

March 28, 2002 and relating to guaranties for bids for highway 14 

improvement contracts, remains in effect and that it is 15 

appropriate for the substance of the minute order to be placed 16 

in the commission’s rules.  This rulemaking amends §9.14 to 17 

place the substance of Minute Order 108851 in the rules of the 18 

commission.  Additionally, this rulemaking removes references to 19 

a digital certificate as a requirement for an electronically 20 

submitted bid. 21 

 22 

Amendments to §9.14, Submittal of Bid, delete the requirement in 23 

subsection (c)(4) of that section that an electronically 24 

submitted bid be executed by digitally signing the bid using the 25 

digital signature assigned in a digital certificate issued by 26 

the department because the currently used procedure does not 27 
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require such a signature.  Accordingly, subsection (c)(4), which 1 

contains a definition of “digital certificate” is also deleted 2 

as unnecessary. 3 

 4 

Amendments to §9.14(d) add the requirements for a bid guaranty 5 

that are contained in Minute Order 108851.  A bid guaranty is 6 

only required if the amount of the contract is estimated to be 7 

more than $25,000, as of the first date that the contract is 8 

advertised for bid.  The amount of the guaranty is computed by 9 

multiplying the estimated amount of the contract by two percent 10 

and rounding the result to the nearest $1,000.  The amount of 11 

the guaranty is capped at $100,000. 12 

 13 

FISCAL NOTE 14 

Brian Ragland, Chief Financial Officer, has determined that for 15 

each of the first five years in which the amendments as proposed 16 

are in effect, there will be no fiscal implications for state or 17 

local governments as a result of enforcing or administering the 18 

amendments. 19 

 20 

Mr. Tracy Cain, Director, Construction Division, has certified 21 

that there will be no significant impact on local economies or 22 

overall employment as a result of enforcing or administering the 23 

amendments. 24 

 25 

PUBLIC BENEFIT AND COST 26 
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Mr. Cain has also determined that for each year of the first 1 

five years in which the sections are in effect, the public 2 

benefit anticipated as a result of enforcing or administering 3 

the amendments will be clarity in the bidding requirements for 4 

highway improvement contracts and accuracy of the applicable 5 

rules of the commission. There are no anticipated economic costs 6 

for persons required to comply with the sections as proposed.  7 

 8 

SUBMITTAL OF COMMENTS 9 

Written comments on the proposed amendments to §9.14 may be 10 

submitted to Rule Comments, General Counsel Division, Texas 11 

Department of Transportation, 125 East 11th Street, Austin, 12 

Texas 78701-2483 or to RuleComments@txdot.gov with the subject 13 

line "Rules for highway contract bids." The deadline for receipt 14 

of comments is 5:00 p.m. on January 30, 2017. In accordance with 15 

Transportation Code, §201.811(a)(5), a person who submits 16 

comments must disclose, in writing with the comments, whether 17 

the person does business with the department, may benefit 18 

monetarily from the proposed amendments, or is an employee of 19 

the department. 20 

 21 

STATUTORY AUTHORITY 22 

The amendments are proposed under Transportation Code, §201.101, 23 

which provides the commission with the authority to establish 24 

rules for the conduct of the work of the department, and more 25 

specifically, §223.014, which provides the commission with the 26 
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authority to adopt rules to provide a method by which a bidder 1 

may submit a bid guaranty. 2 

 3 

CROSS REFERENCE TO STATUTE 4 

Transportation Code, Chapter 223, Subchapter A. 5 
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SUBCHAPTER B.  HIGHWAY IMPROVEMENT CONTRACTS 1 

§9.14.  Submittal of Bid. 2 

 (a) Acceptable methods.  Bids for department highway 3 

improvement contracts may be submitted either manually or 4 

electronically. 5 

 (b) Manually submitted bids.  For the purpose of manually 6 

submitting a bid, an acceptable bid form is the form that is 7 

printed and given to the bidder by the department, a computer 8 

printout that meets the requirements of paragraph (3) of this 9 

subsection, or a form printed by the bidder from EBS. 10 

  (1) Delivery of Bid.  The bidder shall place each 11 

completed bid form in a sealed envelope marked to show its 12 

contents.  When submitted by mail, this envelope shall be placed 13 

in another envelope which shall be sealed and addressed as 14 

indicated in the notice.  Bids must be received on or before the 15 

hour and date set for the receipt and opening of bids and must 16 

be in the hands of the department letting official by that time. 17 

  (2) Bid content.  The bidder shall submit the bid in 18 

compliance with the following requirements. 19 

   (A) Except as provided in subparagraph (B) of 20 

this paragraph and paragraph (3) of this subsection, the blank 21 

spaces for each item as required in the bid form shall be filled 22 

in by writing in words in ink. 23 

   (B) The bidder shall submit a unit price for each 24 

item for which a bid is requested (including a zero if 25 

appropriate), except in the case of a regular bid item that has 26 



Texas Department of Transportation Page 2 of 5 
Contract and Grant Management 

NOTE: Additions underlined 
Deletions in [   ] 
GCD: 11/10/2016 2:01 PM  Exhibit B 

an alternate bid item.  In such case, prices must be submitted 1 

for the base bid or with the set of items of one or more of the 2 

alternates. 3 

   (C) The bid shall be executed with ink in the 4 

complete and correct name of the bidder making the bid and be 5 

signed by the person or persons authorized to bind the bidder. 6 

   (D) Except in the case of a regular bid item that 7 

has an alternate bid item, unit prices shall be stated in 8 

dollars and/or cents for each bid item listed in the bid form. 9 

  (3) Computer printouts. 10 

   (A) For manually submitted bids, a bidder may, in 11 

lieu of writing in words in ink, submit an original computer 12 

printout sheet bearing the authorized signature for the bidder.  13 

The unit prices shown on acceptable printouts will be the 14 

official unit prices used to tabulate the official total bid 15 

amount and used in the contract if awarded by the commission. 16 

   (B) Computer printouts are not acceptable on 17 

building contracts. 18 

 (c) Electronically submitted bids.  In lieu of submitting a 19 

printed bid form, the bidder may submit the bid electronically 20 

using EBS in accordance with this subsection. 21 

  (1) Bids must be received by the electronic vault on 22 

or before the time and date set for the receipt and opening of 23 

bids. 24 
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  (2) For the submission or withdrawal of electronic 1 

bids, the bidder is responsible for obtaining its use of a 2 

computer system and access to the Internet. 3 

  (3) The department is not responsible for a bidder 4 

being unable to submit or withdraw a bid due to the 5 

unavailability of the Internet. 6 

  (4) The bid shall be in the correct name of the bidder 7 

making the bid [and executed by digitally signing the bid by the 8 

person or persons authorized to bind the bidder or bidders, in 9 

the case of a joint venture, using the digital signature 10 

assigned in the digital certificate issued to the person by the 11 

department]. 12 

  [(5) For purposes of this subsection, digital 13 

certificate means an electronic identifier assigned in a digital 14 

certificate and intended by the person using it to have the same 15 

force and effect as the use of a manual signature for signing an 16 

electronic document.] 17 

 (d) Bid guaranty.  Except as provided in paragraph (4) 18 

[(5)] of this subsection, a bidder must submit a bid guaranty 19 

with the bid for a contract that, on the date of the release of 20 

its advertisement, has an engineer’s estimate of more than 21 

$25,000.  The amount of the guaranty is equal to two percent of 22 

the estimate, rounded to the nearest $1,000, not to exceed 23 

$100,000.   24 

  (1) Except as provided in paragraph (2) or (4) [(5)] 25 

of this subsection, the bid guaranty must be [in the amount 26 
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specified by the bid form,] made payable to the order of the 1 

commission[,] and in the form of a cashier's check, money order, 2 

or teller's check drawn by or on a state or national bank, 3 

savings and loan association, or a state or federally chartered 4 

credit union (collectively referred to as a "bank").  The check 5 

must be payable at or through the institution issuing the 6 

instrument, or must be drawn by a bank on a bank, or by a bank 7 

and payable at or through a bank.  The form of the instrument 8 

must be identified on the instrument's face. 9 

  (2) A bidder may submit a bid bond, in lieu of 10 

providing the guaranty required in paragraph (1) of this 11 

subsection.  The bid bond shall be on the form [and in the 12 

amount] specified by the department.  A bid bond will only be 13 

accepted from a surety company authorized to execute a bond 14 

under and in accordance with state law.  The bond must be dated 15 

on or before the date of the bid opening, bear the impressed 16 

seal of the surety company and the name of the bidder, and be 17 

signed by the bidder or bidders, in the case of a joint venture, 18 

and an authorized representative of the surety company.  As an 19 

alternative for joint venture bidders, each of the bidders may 20 

submit a separate bid bond, completed as outlined in this 21 

paragraph.  Powers of attorney must be attached to the bid bond.  22 

The bid bond amount required by the department must be within 23 

the surety company's authorized bonding limit. 24 

  (3) The department will not accept as a bid guaranty: 25 

   (A) personal checks or certified checks; 26 
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   (B) other types of money orders; or 1 

   (C) checks or money orders more than 90 days old. 2 

  (4)  [The commission will establish by order bid 3 

guaranty and bid bond amounts.  The commission may require a 4 

greater amount for a bid bond in order to compensate for 5 

increased administrative costs associated with bid bonds.] 6 

  [(5)] For bids submitted electronically under 7 

subsection (c) of this section, the bid guaranty must be an 8 

electronic bid bond, the form of which must be the most current 9 

version issued by the department.  For joint venture bidders, 10 

the bond must be made in the name of all joint venture bidder 11 

participants.  The bond authorization code must be entered into 12 

the authorization code field contained in EBS.  Only bond 13 

authorization codes from the companies listed in the most recent 14 

version of EBS are acceptable.  Printed checks or bid bond forms 15 

are not acceptable as guaranties for electronic bids. 16 


