
TEXAS TRANSPORTATION COMMISSION

Ah1 Counties MINUTE ORDER Page 1 of I

ALL Districts

The Texas Transportation Commission (commission) finds it necessary to propose
amendments to §4.33, 4.34, 4.37 and 4.39 relating to Substance Abuse Program to be codified under
Title 43, Texas Administrative Code, Part 1.

The preamble and the proposed amendments, attached to this minute order as Exhibits A and
B, are incorporated by reference as thottgh set forth verbatim in this minute order, except that they are
subject to technical corrections, and revisions, approved by the general counsel, necessary for
compliance with state or federal law or for acceptance by the Secretary of State for filing and
publication in the Texas Register.

IT IS THEREFORE ORDERED by the commission that the amendments to §4.33, 4.34,
4.37 and 4.39 are proposed for adoption and are authorized for publication in the Texas Register for
the purpose of receiving public comments.

The executive director is directed to take the necessary steps to implement the actions as
ordered in this minute order, pursuant to the requirements of the Administrative Procedure Act,
Government Code, Chapter 2001.

Subntted and reviewed by ‘ Recommended by:

I ..or, anyesources Division Executive Director

Minute Date
Number Passed
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Proposed Preamble 1 

The Texas Department of Transportation (department) proposes 2 

amendments to §§4.33, 4.34, 4.37, and 4.39, concerning the 3 

substance abuse program. 4 

 5 

EXPLANATION OF PROPOSED AMENDMENTS 6 

Amendments to the Substance Abuse Program rules are proposed to 7 

more closely align the rules with federal law as well as 8 

department policy, and to create a clear and uniform 9 

administration of the rules across the department’s workforce in 10 

order to strive for a safer and more productive workforce.  11 

 12 

Amendments to §4.33, Prohibited Conduct, and §4.34, Illegal 13 

Drugs, add the word “dispensing” or “dispense” to the list of 14 

prohibited activities because the federal Drug Free Workplace 15 

Act requires that department policy specifically reference this 16 

activity.  17 

 18 

An amendment to §4.34, Illegal Drugs, requires consultation with 19 

the Compliance Division rather than the General Counsel Division 20 

because the Compliance Division is currently responsible for 21 

coordinating reports of illegal activity to law enforcement.  22 

 23 

Amendments to §4.37, Test Results, delete the reference to the 24 

probationary employees because department policy no longer 25 
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provides for an initial probationary period for employees.  1 

Instead, the rules are amended to provide that an employee who 2 

has been employed by the department for twelve months or less 3 

will be terminated rather than mandatorily referred for testing 4 

positive for drugs or failing an alcohol test.  This section is 5 

also amended to remove the reference to refusal to test because 6 

that issue is covered in §4.39.  Amendments also add non-7 

substantive subsection headings for §4.37 to be consistent with 8 

the other sections in this subchapter. 9 

 10 

Amendments to §4.39, Refusal to Test, provide that any employee 11 

who refuses to test will be terminated.  Currently, this 12 

requirement only applies to commercial drivers, safety-impact 13 

employees, and vessel crewmembers.  The department has 14 

determined that the consequences for refusal to test will be 15 

consistently applied to all employees across the department, as 16 

the agency establishes a transparent and standardized 17 

administration of the rules across the workforce.  18 

 19 

FISCAL NOTE 20 

Brian Ragland, Chief Financial Officer, has determined that for 21 

each of the first five years in which the amendments as proposed 22 

are in effect, there will be no fiscal implications for state or 23 

local governments as a result of enforcing or administering the 24 

amendments. 25 
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 1 

Mr. David McMillan, Human Resources Division Director, has 2 

certified that there will be no significant impact on local 3 

economies or overall employment as a result of enforcing or 4 

administering the amendments. 5 

 6 

PUBLIC BENEFIT AND COST 7 

Mr. McMillan has also determined that for each year of the first 8 

five years in which the sections are in effect, the public 9 

benefit anticipated as a result of enforcing or administering 10 

the amendments will be that the substance abuse policy and 11 

procedures will be simplified and enforced equitably within the 12 

department leading to a more dependable and productive 13 

workforce.  There are no anticipated economic costs for persons 14 

required to comply with the sections as proposed.  15 

 16 

SUBMITTAL OF COMMENTS 17 

Written comments on the proposed amendments to §§4.33, 4.34, 18 

4.37, and 4.39 may be submitted to Rule Comments, General 19 

Counsel Division, Texas Department of Transportation, 125 East 20 

11th Street, Austin, Texas 78701-2483 or to 21 

RuleComments@txdot.gov with the subject line "Rules for 22 

substance abuse program."  The deadline for receipt of comments 23 

is 5:00 p.m. on January 30, 2016.  In accordance with 24 

Transportation Code, §201.811(a)(5), a person who submits 25 
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comments must disclose, in writing with the comments, whether 1 

the person does business with the department, may benefit 2 

monetarily from the proposed amendments, or is an employee of 3 

the department. 4 

 5 

STATUTORY AUTHORITY 6 

The amendments are proposed under Transportation Code, §201.101, 7 

which provides the Texas Transportation Commission with the 8 

authority to establish rules for the conduct of the work of the 9 

department. 10 

 11 

CROSS REFERENCE TO STATUTE 12 

None. 13 
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SUBCHAPTER D.  SUBSTANCE ABUSE PROGRAM 1 

§4.33.  Prohibited Conduct. 2 

 (a) Employee obligation.  Department employees have an 3 

obligation to uphold the public’s trust in the department by 4 

projecting a positive image to other employees and the public at 5 

all times. 6 

 (b) Alcohol and drug use.  An employee is prohibited from 7 

using alcohol or drugs, possessing an open container of an 8 

alcoholic beverage, or possessing a drug in the workplace. 9 

 (c) Alcohol use after accident.  An employee is prohibited 10 

from using alcohol within eight hours after an accident or 11 

before undergoing a post-accident alcohol test, whichever comes 12 

first. 13 

 (d) Sale of drugs.  An employee is prohibited from the 14 

illegal sale, distribution, dispensing, transportation, or 15 

manufacture of drugs, whether in the workplace or outside the 16 

workplace.  This prohibition includes any violation of state and 17 

federal controlled substances acts. 18 

 (e) Lawful medication.  An employee is prohibited from 19 

reporting to work, working, or operating a state vehicle while 20 

under the influence of lawfully prescribed or over-the-counter 21 

substances if the employee’s performance is impaired.  An 22 

employee may appropriately use prescribed or over-the-counter 23 

medications if work performance is not impaired. 24 

 (f) Responsibilities of supervisors.  A supervisor may not 25 
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allow an employee to continue to work if the supervisor has 1 

actual knowledge that the employee in the workplace is using 2 

alcohol or drugs in the workplace, possesses an open container 3 

of an alcoholic beverage in the workplace, or possesses a drug 4 

in the workplace. 5 

 6 

§4.34.  Illegal Drugs. 7 

 (a) Distribution.  An employee will be terminated from the 8 

department if convicted of a criminal drug violation relating to 9 

the sale, distribution, dispensing, transportation, or 10 

manufacture of drugs, whether in the workplace or outside the 11 

workplace.  A final applicant will not be hired if the final 12 

applicant is on probation or parole for a felony conviction 13 

related to the sale, distribution, dispensing, transportation, 14 

or manufacture of drugs or the possession with the intent to 15 

sell, distribute, dispense, transport, or manufacture drugs.  An 16 

employee will be terminated from the department if it is 17 

determined that at the time of hire, the employee was on 18 

probation or parole for a felony conviction related to the sale, 19 

distribution, dispensing, transportation, or manufacture of 20 

drugs or the possession with the intent to sell, distribute, 21 

dispense, transport, or manufacture drugs.  22 

 (b) Suspicious substance.  The following procedure will be 23 

followed if a substance appearing to be a drug is found in the 24 

possession of an employee in the workplace.  It will also be 25 
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followed if an employee is reasonably suspected of selling, 1 

distributing, dispensing, transporting, or manufacturing drugs, 2 

or conspiring to sell, distribute, dispense, transport, or 3 

manufacture drugs, whether in the workplace or outside the 4 

workplace.  Reasonable suspicion may be based on any 5 

circumstance, including direct observation in the workplace or 6 

an arrest, charge, or indictment for an offense related to 7 

selling, distributing, dispensing, transporting, or 8 

manufacturing drugs. 9 

  (1) The employee’s supervisor will immediately place 10 

the employee on administrative leave pending investigation by 11 

the department. 12 

  (2) The employee will immediately be provided with a 13 

letter that: 14 

   (A) summarizes the facts on which reasonable 15 

suspicion is based; 16 

   (B) notifies the employee that involvement in 17 

selling, distributing, dispensing, transporting, or 18 

manufacturing drugs subjects the employee to termination from 19 

the department; 20 

   (C) advises that the employee will have a 21 

specified time in which to provide a reasonable explanation to 22 

the employee's supervisor or substance control officer; and 23 

   (D) advises that the employee may be terminated 24 

from the department if the employee refuses to offer a 25 
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reasonable explanation, if the response indicates that the 1 

employee sold, distributed, dispensed, transported, or 2 

manufactured drugs, or conspired to sell, distribute, dispense, 3 

transport, or manufacture drugs, or if the response is 4 

insufficient or unacceptable. 5 

  (3) An employee who is suspected of involvement in 6 

selling, distributing, dispensing, transporting, or 7 

manufacturing drugs will be terminated from the department if: 8 

   (A) the employee fails to respond within the 9 

specified time or to provide a sufficient and acceptable 10 

explanation; 11 

   (B) the substance control officer confirms the 12 

illegal acts; or 13 

   (C) investigation by law enforcement or other 14 

governmental authorities confirms the illegal acts. 15 

  (4) An employee who used or possessed drugs in the 16 

workplace, but did not sell, distribute, dispense, transport, or 17 

manufacture drugs, or conspire to sell, distribute, dispense, 18 

transport, or manufacture drugs, will be mandatorily referred to 19 

the EAP and required to complete treatment if: 20 

   (A) the employee fails to respond within the 21 

specified time or to provide a sufficient and acceptable 22 

explanation; 23 

   (B) the substance control officer confirms the 24 

illegal acts; or 25 
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   (C) investigation by law enforcement or other 1 

governmental authorities confirms the illegal acts. 2 

  (5) An employee will be made aware of the EAP if it is 3 

determined that the employee used drugs outside the workplace 4 

and did not use drugs in the workplace or sell, distribute, 5 

dispense, transport, or manufacture drugs. 6 

  (6) If an employee is reasonably suspected of selling, 7 

distributing, dispensing, transporting, or manufacturing drugs, 8 

or conspiring to sell, distribute, dispense, transport, or 9 

manufacture drugs, the substance control officer shall contact 10 

the Compliance Division [Office of General Counsel] or the 11 

substance abuse program staff of the Human Resources Division 12 

immediately, before turning the matter over to law enforcement 13 

authorities. 14 

 (c) Notifications. 15 

  (1) An employee shall notify the employee's supervisor 16 

in writing if the employee is arrested, charged, or indicted for 17 

an offense related to selling, distributing, dispensing, 18 

transporting, or manufacturing drugs, whether in the workplace 19 

or outside the workplace.  If the employee fails to make this 20 

notification within one day after returning to work following 21 

the occurrence, the employee will be suspended three days 22 

without pay. 23 

  (2) An employee shall notify the employee's supervisor 24 

in writing if the employee is convicted of an offense related to 25 
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selling, distributing, dispensing, transporting, or 1 

manufacturing drugs, whether in the workplace or outside the 2 

workplace.  If the employee fails to make this notification 3 

within one day after returning to work following the occurrence, 4 

the employee will be terminated from the department whenever it 5 

is discovered. 6 

  (3) An employee shall notify the employee's supervisor 7 

in writing if the employee is convicted of any violation of any 8 

criminal drug statute based on the employee's conduct in the 9 

workplace for which notification is not required under paragraph 10 

(2) of this subsection.  This notification must occur within one 11 

work day after the employee returns to work following the 12 

conviction if the violation is related to conduct that occurred 13 

in the workplace.  If the employee fails to make this 14 

notification on time, the department will suspend the employee 15 

within 30 days after it discovers the conviction.  The 16 

suspension will be for three days without pay.  Under the Drug 17 

Free Workplace Act 1988, 41 U.S.C. §§701-707, the department 18 

will notify the appropriate federal agency of the conviction 19 

within 10 days after receipt of the notice. 20 

 21 

§4.37.  Test Results. 22 

 (a) Requirements after violation.  An employee shall 23 

complete the following requirements if the employee has a 24 

positive drug test result or an alcohol test result of 0.04 or 25 
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greater,[if the employee refuses to test,] or if the employee is 1 

a commercial driver, safety-impact employee, or vessel 2 

crewmember who violated §4.44(b)(1)-(5) of this subchapter. 3 

  (1) The supervisor or the substance control officer 4 

will mandatorily refer the employee to the EAP and require the 5 

employee to complete treatment. 6 

  (2) The employee will undergo a return-to-duty alcohol 7 

or drug test.  An alcohol test must indicate a result of less 8 

than .02, and a drug test must indicate a verified negative 9 

result.  An employee will be terminated from the department if 10 

the employee fails to pass the return-to-duty drug or alcohol 11 

test. 12 

  (3) The employee will provide a completed return-to-13 

work form before resuming any critical duties.  Commercial 14 

drivers, vessel crewmembers, and safety-impact employees who are 15 

not required to provide a return-to-work form will still be 16 

subject to a return-to-duty test. 17 

  (4) The employee will undergo follow-up testing for 18 

alcohol or drugs for up to 60 months.  Follow-up testing will 19 

include at least 6 tests in the first 12 months after the 20 

employee’s return to duty.  The number and frequency of follow-21 

up tests will be established by the EAP counselors.  The EAP 22 

counselors may terminate the requirement for further testing at 23 

any time after the first six tests have been administered.  An 24 

employee who fails to pass a follow-up drug or alcohol test has 25 
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not completed treatment and will be terminated from the 1 

department. 2 

 (b) Termination.  An employee who has accrued twelve months 3 

or less of employment with the department or who is a project or 4 

temporary employee will be terminated from the department if the 5 

employee [refuses to test or] has a positive drug test result or 6 

an alcohol test result of 0.04 or greater [and is still in the 7 

employee's initial probationary period or is a project or 8 

temporary employee]. 9 

 (c) Required leave.  If an employee has an alcohol test 10 

with a result of 0.02 or greater but less than 0.04, the 11 

supervisor or the substance control officer will prohibit the 12 

employee from working for 24 hours and will require the employee 13 

to take sick leave, vacation leave, compensatory time, or leave 14 

without pay.  The employee will only be required to take leave 15 

without pay if the employee has exhausted all accrued leave. 16 

 17 

§4.39.  Refusal to Test. 18 

 (a) Termination for refusal.  An employee who refuses to 19 

test will be terminated from the department. [Employees in 20 

general. The department will mandatorily refer an employee to 21 

the EAP if the employee refuses to test, except commercial 22 

drivers, safety-impact employees, and vessel crewmembers.]  23 

 (b) Characterization of refusal. [Commercial drivers, 24 

safety-impact employees, and vessel crewmembers.  A commercial 25 
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driver, safety- impact employee, or vessel crewmember will be 1 

terminated from the department if the employee refuses to test.] 2 

[(c) Covered conduct.]  An employee will be considered to have 3 

refused to test under any of the following circumstances. 4 

  (1) The employee explicitly declines to take a 5 

required test, whether a first test or a subsequent test. 6 

  (2) The employee fails to appear for an alcohol or 7 

drug test, except a pre-employment test, within a reasonable 8 

time, as determined by the department, after being directed to 9 

do so. 10 

  (3) The employee fails to remain at the testing site 11 

until the testing process is complete.  In the case of a pre-12 

employment test, a final applicant who leaves the testing site 13 

before the testing process begins has not refused to test. 14 

  (4) The employee does not attempt to provide a breath 15 

specimen for a required alcohol test or to provide a urine 16 

specimen for a required drug test. 17 

  (5) The employee does not permit the observation or 18 

monitoring of the employee’s provision of a specimen in the case 19 

of directly observed or monitored collection. 20 

  (6) The employee fails to provide a sufficient breath 21 

specimen or a sufficient amount of urine when directed and there 22 

is no adequate medical explanation for the failure, as 23 

determined through a required medical evaluation. 24 

  (7) The employee fails to undergo a medical 25 
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examination or evaluation that was directed by an appropriate 1 

official.  In the case of a pre-employment test, the final 2 

applicant has refused to test on this basis only if the test is 3 

conducted after the final applicant has been given a conditional 4 

offer of employment. 5 

  (8) The employee fails to sign the certification at 6 

Step 2 of the Alcohol Testing Form. 7 

  (9) The employee fails to cooperate in any part of the 8 

testing process, including refusing to empty pockets when so 9 

directed by the collector, behaving in a confrontational way 10 

that disrupts the collection process, fails to wash hands after 11 

being directed to do so by the collector, or any other 12 

uncooperative behavior. 13 

  (10) The specimen contains levels of a substance that 14 

is lower than expected for human urine, a specimen that contains 15 

levels of a substance that are inconsistent with human urine, or 16 

a specimen has a creatinine and specific gravity value lower 17 

than expected for human urine. 18 

  (11) An employee does not remain available for any 19 

mandatory alcohol or drug test. 20 

  (12) For an observed collection, the employee fails to 21 

follow the observer’s instructions to raise clothing above the 22 

waist, lower clothing and underpants, or to turn around to 23 

permit the observer to determine if the employee has any type of 24 

prosthetic or other device that could be used to interfere with 25 
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the collection process. 1 

  (13) The employee possesses or wears a prosthetic or 2 

other device that could be used to interfere with the collection 3 

process. 4 

  (14) The employee admits to the collector or medical 5 

review officer that the employee adulterated or substituted the 6 

specimen. 7 


